CHAPTER XV.

ILLEGALITY BY LAW OF PLACE
OF PERFORMANCE*

The case of Kleinwort, Sons & Co. v. Ungarische Baumwotte
Industrie Aktiengesellschaft and Hungarian General Credit Batik
(>a) suggests some critical observations directed less to the result
reached than to the language of the learned judges of the Court
of Appeal

For the sake of brevity the defendants will be referred to
as the "Hungarian company" and the ' 'Hungarian bank" re-
spectively (b). The plaintiffs, bankers carrying on business in
London, accepted three bills of exchange drawn on them by
the Hungarian company and payable in three months in Lon-
don. The bills were sent to the plaintiffs on April 4, 1938,
by the Hungarian bank together with a letter from the com-
pany undertaking to provide cover for the bills in London one
day before maturity, and a guarantee by the bank. On the
same day the bank wrote to the plaintiffs under separate cover
drawing the attention of the plaintiffs to the fact that both the
company and the bank would be in a position to provide cover
at maturity only if the exchange regulations prevailing in Hun-
gary at that date enabled them to do so. At that date legisla-
tion in Hungary made it illegal for Hungarian subjects to pay
money outside Hungary without the consent of the Hungarian
National Bank. No consent was obtained for payment of the
bills in question. Cover not having been provided at maturity,
the plaintiffs brought an action in England against the Hungar-
ian company and the Hungarian bank for payment of the
amount of the bills and interest. It was held (1) that the
letter sent by the bank under separate cover was not part of the
contract and did not limit the clear promise contained in the
undertaking and the guarantee; and (2) that the proper law
of the contract was English law and that, since the contract

*This chapter reproduces a comment published (1939), 17 Can-
adian Bar Review 746-750.

(a) [1939] 2 K.B. 678.

(6) The facts and the conclusions are quoted, with some slight
verbal changes, from the headnote in the Law Reports.